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ABSTRACT

     In the last two decades there has been a flood of litigation in the Commonwealth dealing with problems experienced by third-party security providers, particularly wives who guaranteed their husbands’ business debts.  The problem arises because in order to get finance for small businesses, banks require real property as security.  In this situation, it is common for wives to provide a guarantee supported by their interest in the matrimonial home.  Later, when the business fails and the bank seeks to enforce its security, the question arises as to whether the wife can avoid the legal effects of the security by proving her husband exercised undue influence in order to get her consent.                         In decided cases to date, judges claim to be balancing the competing interests of banks and wives; however I argue that their decisions ultimately reflect a commercial perspective which favours banks.          Judicial policy reasoning in support of banks is that property is a ready source of security for businesses, and should not be rendered economically sterile because of its importance to the economy.  Unfortunately, judicial responses have failed to give due consideration to the equally important policy reasons in favour of families maintaining secure property.  This paper argues that in view of the social and economic problems that these contracts give rise to and the lack of a satisfactory legal response to date; further limitations should be put on their use.  However, firstly research is required in order to examine the prevalence of third-party security use in New Zealand.  

INTRODUCTION

     The practice of banks requiring wives to assume liability for the debts of their husbands has been termed “sexually transmitted debt” (“STD”).  STD describes a situation in which some legal responsibility for a debt is transferred or transmitted from one person (often male) to another (often female) simply because of the fact of the relationship (Howell, 1998).

     STD is clearly both a legal and social problem.  It is often financially and emotionally disastrous for wives and is therefore important to examine why they sign contracts that lead to such debt (Howell, 1998).  The case-law to date has highlighted that the tendency in many households is for husbands to have full financial power and control over their wives, who usually sign whatever is put in front of them without asking questions.  

The case-law has also highlighted that wives often end up signing because of:

1. Emotional pressure or blackmail by their husbands (See CIBC Mortgages v Pitt [1994] 1 AC 200 and Bank of Credit and Commerce International S.A. v Aboody [1990] 1 QB 923);

2. Intimidating/bullying behaviour by their husbands (See National Bank of New Zealand Ltd v Hayes, unreported, High Court, Dunedin, 13 July 2000 (CP12/00); 

3. Reliance on their husbands in business matters (See Royal Bank of Scotland plc v Etridge (No 2) [2002] 2 AC 773 and Wilkinson v ASB Bank Ltd [1998] 1 NZLR 675);
4. Misrepresentation by their husbands (See Barclays Bank v O’Brien [1994] 1 AC 180); and

5. The fact that they have no choice but to sign (See appeal of Mrs Coleman in Royal Bank of Scotland plc v Etridge (No 2) [2002] 2 AC 773).

     In exchange for signing the security, wives receive no direct benefit other than the knowledge that they have preserved their relationship with their husbands.  If the business does well, they might benefit financially from the income it provides, however this is dependent on their relationship continuing and is clearly less direct than the benefits enjoyed by the husband and the bank (Fehlberg, 1997a).            By contrast, if the business fails and the husband is unable to meet his obligations to the bank, the wife becomes legally responsible for the debt.  This can have serious consequences for the whole family including loss of the family home and the possibility of bankruptcy.

     STD transactions highlight the fact that there are gender power imbalances in many households.                This imbalance is exacerbated by the fact that women’s contributions to marriage by way of domestic work and childcare continue, to be grossly undervalued in terms of how they contribute indirectly to family income.  Furthermore, it is often expected that women will work without pay where family-run businesses are involved (Ministry of Economic Development, 2002).  Current statistics also confirm that women in the workforce are still paid less than men, and that they are more likely to be involved in a combination of part-time and unpaid work such as child-care (Statistics New Zealand, 2001 & New Zealand Women Experiencing Discrimination Report, 2006).  Consequently, their income-earning role is disrupted and reduced, taking a secondary role to their roles as mothers and home-makers (Fehlberg, 1997b).  As a result, in many families the male, as the more constant income-earner, is likely to have the greater say regarding major financial decisions (Fehlberg, 1997b).  

      These trends reveal that women’s stereotyped gender roles within the household ensure that they are more likely to be victims of STD.  This is further supported by the fact that almost all of the decided cases to date reveal that STD affects women more than men.
  Therefore, although both spouses are joint legal owners of the family home and both contribute financially to the household, it does not necessarily follow that they both have equal involvement in making the household’s business decisions (Fehlberg, 1997b).  While society may be changing in this respect, the cases and other research/evidence suggest that the husband still often controls the family finances.       

Legal Responses

     The need for a fair legal response to the problem of STD is made evident by the unique aspects of third-party security.  The tri-partite structure of the contracts means that wives are not always a party to the borrowings nor do they receive a direct benefit from the transaction, although the courts assume they do (see Bank of Credit and Commerce International S.A. v Aboody [1990] 1 QB 923).  Furthermore, the ability of wives to get a remedy against their husbands’ behaviour is dependent on the banks having knowledge of this behaviour.  In practice, this has resulted in wives being denied relief, even though they have been able to prove undue influence or misrepresentation by their husbands      (see Wilkinson v ASB Bank Ltd [1998] 1 NZLR 675).
     To date judicial responses to the problems of STD have tried to balance the competing interests of banks and wives.  That is on the one hand, to provide protection for wives from being exploited in these transactions, while on the other hand overcoming the practical difficulties that banks face in obtaining security.  It is the contention of this paper to argue that this “balancing” has been approached from the banks’ perspectives with the courts adopting a commercial solution to the wives’ problems by requiring that they receive independent legal advice before signing.  

     As the case law discussed in this paper will highlight, independent legal advice is of limited assistance to wives because their decision to sign is constrained by their social and economic circumstances.  Emotional vulnerability and economic dependence directly impact on wives’ abilities to bring a free mind to their decision of whether or not to provide the security (Howell, 1998).  Consequently, the receipt of independent legal advice is only useful when parties to a contract are able to bargain at arm’s length.       

      One of the major shortcomings of the judicial response is that it provides a highly filtered version of the circumstances in which wives provide security (Fehlberg, 1997b).  The social and economic context in which wives make the decision to sign is not considered to be public business.                     In fact recently the courts have confirmed that banks and solicitors are not required to examine the private relationship of the couple in order to determine why wives have entered into STD transactions (see Royal Bank of Scotland plc (No 2) v Etridge [2002] 2 AC 773, 801& 805).  

      Considerable research has been done in this area by Australian Academic, Belinda Fehlberg.         In the early 1990s, Fehlberg conducted the first empirical investigation into the use of third party guarantees when she undertook a small-scale qualitative study in the United Kingdom (“UK”) (New South Wales Law Reform Commission, 2003).  Fehlberg’s in-depth research comprised interviews with 22 guarantors, five borrowers, nine lenders and thirteen lawyers (New South Wales Law Reform Commission, 2003).  Her research focused only upon guarantors who had supported the loan of a spouse or de facto partner (Fehlberg, 1997b).   Fehlberg’s research showed that the social context is a crucial factor because the motivation to provide the security usually stems from emotional ties to the husband or a loss of power within the household, rather than for reasons of commercial self-interest.  The economic context is also extremely important because it explains why wives often have no choice in the matter (Fehlberg, 1997b).  Therefore a legal response which ignores the context in which women sign is limited in its ability to provide a fair response for women (Fehlberg, 1997b).    

      Two further in-depth reports have been conducted by the New South Wales Law Reform Commission (2001 & 2003) on the problems associated with third party guarantees in Australia.         To date the subject of STD has received the most attention in Australia by Academics, Practitioners, Consumer Groups, and the Media.

     In the sections that follow, I will detail why the legal responses have been limited in their effectiveness.  Structural inequalities within the doctrine of undue influence, indirect discrimination by judges against wives, and judicial adherence to traditional values of contract law have meant that in practice the vulnerability of wives in STD contracts has not been fully appreciated (Baron, 1995).
Developments in the law - Barclays Bank v O’Brien [1994] 1 AC 180 (“O’Brien”)
     Since the landmark House of Lords decision in O’Brien there has been a flood of litigation which has shed light on the vulnerability of third party guarantors.  In this section, I will explain why the O’Brien legal response has failed to assist wives in STD transactions. 

Facts (p. 180)

     Mr and Mrs O’Brien jointly owned their family home.  Mrs O’Brien signed a mortgage over the home to enable Mr O’Brien to obtain a business loan, after he falsely represented to her that it was limited to £60,000 and would only last for three weeks.  Due to a bank oversight, no explanation of the security was given to Mrs O’Brien.  After Mr O’Brien defaulted under the loan, the bank sought to enforce its security.  Mrs O’Brien challenged the validity of the security by claiming that her husband had induced her to sign by his misrepresentation.  

Decision 

     The House of Lords held that the bank had been put on inquiry by Mrs O’Brien’s circumstances, and that it took no steps to ensure that her consent had been properly obtained.  The bank was therefore fixed with constructive notice of Mr O’Brien’s misrepresentation and Mrs O’Brien was entitled to set aside the mortgage.

Law

      In delivering the leading the judgment, Lord Browne-Wilkinson set out the law as follows:          (pp. 195-197)

· Where a wife has been induced to stand as guarantor for her husband’s debts by his undue influence, misrepresentation or some other legal wrong, she has an equity to set aside the transaction;

· A wife’s right to set aside the transaction will be enforceable against a third party (bank) if the third party has actual or constructive notice of the circumstances giving rise to her equity, or the husband was acting as the third party’s agent;

· When a wife offers to stand as guarantor for her husband’s debts in a transaction which is (a) not to her financial advantage and (b) carries a substantial risk of her husband committing a legal or equitable wrong entitling the wife to set aside the transaction, the bank is put on inquiry and will have constructive notice of the wife’s rights unless it takes reasonable steps to ensure that her agreement to stand as guarantor has been properly obtained;

· In the normal case, in order to satisfy the ‘reasonable steps’ requirement, the bank must insist the wife attend a private meeting (in the absence of the husband) with one of its representatives at which time she is told the extent of her liability as guarantor, warned of the risk she is running, and urged to take independent legal advice. If these steps are taken, the bank will not have constructive notice of the wife’s rights; 

· In exceptional cases, if the bank has knowledge of further facts which render the presence of undue influence not only possible but probable, the bank should insist that the wife receive independent legal advice.

     After extensively reviewing previous case law, his lordship adopted the classifications of actual and presumed undue influence set out in Bank of Credit and Commerce International S.A. v Aboody [1990] 1 QB 923,953. (“Aboody”).  In order to prove actual undue influence (class 1) a wife must affirmatively prove that her husband exerted undue influence on her to enter into the transaction.         To raise a presumption of undue influence under class 2(B), a wife need simply show that she reposed trust and confidence in her husband in relation to the transaction which is impugned (which the husband can rebut with appropriate evidence).
Problems with O’Brien 

1. The private meeting
     While the requirement of a private meeting with the bank will partly alleviate some of symptoms of STD by advising the wife of her of her liability as guarantor, warning her of the risks she is taking and requesting that she seek independent legal advice; it is clearly unsuitable for a bank employee to provide such advice because of the obvious conflict of interest that he or she has as an employee of the bank.  As an agent of the bank, the employee’s primary duty is to its employer, whose interests are limited to meeting its commercial requirements and safeguarding the bank’s position.              Therefore banks don’t need to do anything more to protect wives than they need to do to protect themselves. 

2. Manifest Disadvantage

     Assessing the advantage or disadvantage to women in financial terms alone, fails to take account of the structural social differences in power that affect the transaction (Otto, 1992).  The harshness of this rule was brought to light in CIBC Mortgages v Pitt [1994] 1 AC 200 (“Pitt”) another House of Lords decision delivered on the same day as O’Brien.  In this case, Mr Pitt put sustained pressure on a reluctant Mrs Pitt in order to get her to agree to jointly borrow money because he wanted to buy shares on the stock market.  Mr Pitt had actually told the Bank that he wanted to borrow the money to buy a second property, which was the basis upon which it agreed to the advance.  Because of his pressure, Mrs Pitt finally agreed and signed whatever was put in front her.  She did not read the documents and was therefore unaware that the bank was in fact lending them money to buy a second property.        After the stock market crashed, the bank proceeded to sell their home (pp. 205-206 & pp. 210-211). 
     The House of Lords was of the view that Mrs Pitt was entitled to set aside the transaction because the pressure that Mr Pitt had exerted on her amounted to actual undue influence.  However no remedy was afforded to her because there was nothing to indicate that the advance was not for her ‘joint benefit’ and therefore the bank was not affected by Mr Pitt’s wrongdoing (pp. 210-211).  While Mrs Pitt appeared ‘on the face’ of the transaction to benefit from the joint advance, in reality she had no control over how the money would be spent.  The Court of Appeal had clearly noted that Mr Pitt had full control of the family expenditure and gave Mrs Pitt money for housekeeping expenses.              Therefore the ‘on the face’ appearance of the joint loan was a façade which disguised the inequality of power within the Pitt household. 

     The injustice caused to wives by the banks and courts’ assuming that money is being borrowed for joint purposes, or is shared equally within marriage, has also been brought to light in Bank of Credit and Commerce International S.A. v Aboody [1990] 1 QB 923 (“Aboody”), where Mrs Aboody was given token shares in her husband’s business.  In reality, Mrs Aboody’s shareholding in his business translated to nothing in monetary terms, nor did it improve her social position within the household.  Mr Aboody had simply told her that two people were required to form a company.  Mrs Aboody was given a 35% shareholding and the title of director (her husband being the other).  Business was never discussed with Mrs Aboody even though the security property was in her sole name.  In return for her token shares, Mrs Aboody suffered a loss of social power as her subordinate status in the household was caused by her cultural background, which meant that business was not discussed with women (Otto, 1992).  Therefore the facts before the court that she was a director and shareholder made no difference to her social position in the household, in fact they aided in further disguising it.                  Mrs Aboody also suffered a loss of economic independence because if she required money for household or other expenses she had to ask her husband (p. 949).  
     The extent of her subordination to her husband was made clear when the court asked her if she would sign anything that anybody asked her to. 
      In response she replied (p. 950):

 If someone else, like an outsider, would give me a thing to read, I would ask him: “What does it mean?” but with my husband I had every trust in him.  If he tells me to sign it, it is for the good of the business and indirectly for the good of me [emphasis added].

      And when the court asked how her husband approached her to sign, she responded (p. 950):

My husband would bring it [the document] home in his briefcase and he would just ask me to “sign here.”  He had already signed it, and I usually signed below [his signature] and just carried on with the dinner or whatever I was doing… I never interfered with his work and he never interfered with the running of the house.

     Like Pitt, the security was not set aside by the court because it had not been proven that the transactions were financially disadvantageous to Mrs Aboody, even though they involved a substantial risk and she lost her home (p. 924).  Her evidence was very compelling and clearly showed that any income benefits she did receive were very indirect and dependent on her husband’s control of the family finances.

     Both Pitt and Aboody highlight how power imbalances within marriage coupled with economic and social factors, prevent wives from benefiting equally (if at all) from their husbands’ businesses.          As these cases highlight, in the end the wives often do not benefit.  Therefore assessing the advantage in financial terms alone legitimates the subjection of wives to the freedom of actions of their husbands in the private sphere (Otto, 1992).  Furthermore, the joint-loan advances and token shareholdings disguise the power imbalance and real involvement of each of the parties in the transaction, with the courts assuming both benefit equally.  As a result, banks benefit by not being fixed with actual or constructive notice of the undue influence or misrepresentation, because to them it looks like a normal advance for the benefit of both parties.

3. Acknowledgment of STD

     Throughout his judgment, Lord Browne-Wilkinson made a number of important observations on third-party security transactions between couples: 

· He confirmed that the law should apply to all cases where an emotional relationship is a feature of the transaction, including de-facto and same-sex couples (p. 198);   
· He concurred with the findings of Scott L.J in the Court of Appeal, who noted ( p. 188): 

Although the concept of the ignorant wife leaving all financial decisions to the husband is outmoded; the practice does not yet coincide with the ideal.    In a substantial proportion of marriages it is still the husband who has the business experience and the wife is willing to follow his advice without bringing a truly independent mind and will to bear on financial decisions.

· He noted that in recent years the number of cases in this field showed that in practice many wives were still subjected to, and yielded to, undue influence by their husbands (p. 198);

· He acknowledged that sexual and emotional ties provided a ready weapon for undue influence and that a wife’s true wishes could easily be overborne because of her fear of damaging the wider relationship if she opposed her husband’s wishes (pp. 190- 191); and

·   He noted that the informality of business dealings between spouses raised a substantial risk that the husband had not accurately stated to the wife the nature of the liability she was undertaking [emphasis added] (p. 196).  

     Despite recognising the many common features of STD transactions, his lordship did not question why these cases were coming before the courts in such high numbers or what they could do to combat some of the more common problems.   Instead, he accepted the trend that wives rely on their husbands to make business decisions for them as a normal feature of marriage, by specifically incorporating it into the doctrine of undue influence.  (Lord Browne-Wilkinson includes the fact that wives repose trust and confidence in their husbands under the class 2B presumption of undue influence) (p. 188).          The end result is that the status quo remains and nothing is done to facilitate social change or to improve the position of wives who enter into such transactions.  The class 2B presumption of undue influence therefore perpetuates and hides the structural inequalities, namely power imbalances and economic dependence within the household.

     In his lordship’s view, the vulnerability of wives in third-party security transactions could be dealt with effectively by application of the doctrine of constructive notice and receipt of independent legal advice (the O’Brien “Reasonable Steps”), even though the only reason Mrs O’Brien succeeded against her husband was because the bank failed in the reasonable steps.  Mrs O’Brien’s success was therefore a result of the bank’s oversight, rather than her husband’s misrepresentation. 

     In the cases that follow I will demonstrate how and why these “reasonable steps” have failed in practice.

Wilkinson v ASB Bank Ltd [1998] 1 NZLR 674 (“Wilkinson”)

Facts (pp. 676-677)
     Mr Wilkinson and his son ran an accountancy business together in which Mr Wilkinson had a 15% shareholding.  After some time, the business came under pressure from its bank, which threatened to withdraw its overdraft funding.  The Wilkinson’s approached the ASB bank to refinance.                  The ASB bank agreed, subject to Mrs Wilkinson (who at the time was 70 years old) providing a guarantee supported by a mortgage over the family home (registered in her sole name).  On the day the documents were signed, the Wilkinson-family solicitor visited Mrs Wilkinson at home, where she spent most of her time due to a disabling psychiatric condition.  A short while later the business fell into financial difficulty again and the bank commenced recovery proceedings.  The family home was sold and Mrs Wilkinson was pursued for the shortfall outstanding.  Mrs Wilkinson appealed to the Court of Appeal claiming that both her husband (who had since passed away) and her son had exerted undue influence on her in order to obtain the security.  

Decision

     Blanchard J (as he was then) in delivering the leading judgment in the New Zealand (“NZ”) Court of Appeal dismissed Mrs Wilkinson’s appeal, noting that while the facts of the case were sufficient to alert the bank to the likelihood of undue influence being exerted by Mr Wilkinson, Mrs Wilkinson had in any case received independent legal advice (p. 693).  This meant the bank did not have actual or constructive notice of Mrs Wilkinson’s circumstances and her appeal was dismissed (p. 695).              In his obiter comments, Blanchard J noted that “in rare cases the substance of the transaction may be so disadvantageous that no solicitor could properly advise signature, and that in such a case a bank would be unwise to rely on the appearance of independent advice” (p. 692).

Argument

     The case highlights how the doctrine of constructive notice and the receipt of independent legal advice fail to provide assistance to vulnerable wives and are clearly in place to protect banks.             The bank was deemed to have no notice of Mrs Wilkinson’s circumstances even though it knew that the business was in financial difficulty from the time it refinanced.  It also knew that Mr Wilkinson only had a 15% shareholding in the business, the property was in Mrs Wilkinson’s sole name, she was elderly, and that the family-solicitor was not independent: he was the solicitor for the family not for Mrs Wilkinson.  On the day of signing, he visited Mrs Wilkinson at her home to get the documents signed.  In fact at one stage the solicitor had even arranged for the security to be executed under a power of attorney, without reference to Mrs Wilkinson.  These facts (which would suggest that Mrs Wilkinson was in fact coerced into signing) would have put the bank on notice and it should not have been able to rely on the fact that Mrs Wilkinson received what was deemed to be “independent” legal advice. 

     The facts also highlight the excessive dependence of Mrs Wilkinson on her husband, both economically and emotionally.  Mrs Wilkinson had always left business decisions to her husband.       In her situation, she clearly had no choice on whether or not to sign the security.  Moreover, the livelihood of both her immediate and extended (son’s) family depended on her, putting further pressure on her to sign.  On the facts, even if she had received proper independent legal advice, it is likely she would have been advised not to sign, further highlighting the fact that the family-solicitor did not give her proper independent advice (the very compelling facts would clearly fall within the ambit of Blanchard J’s obiter comments above).

     The next three cases form part of the eight conjoint appeals that were taken all the way to the House of Lords in Royal Bank of Scotland plc v Etridge (No 2) [2002] 2 AC 773 (“Etridge”).   Although the leading judgment was delivered by Lord Nicholls of Birkenhead, as far as the individual cases were concerned Lord Nicholls agreed with the reasoning of Lord Scott of Foscote.  My analysis has therefore focussed on Lord Foscote’s reasoning with Lord Hobhouse’s comments considered for their differing views in some of the cases.  Ultimately the opinion of Lord Nicholls had the unqualified support of all members of the house.  The paper will focus on three cases only: each decided on the basis of O’Brien because the appeals pre-dated the decision in Etridge. 

National Westminster Bank plc v Gill [2002] 2 AC 773 (“Gill”)
Facts (pp. 862-864)
     Mr and Mrs Gill jointly owned their family home.  Mr Gill wanted to purchase an additional business and sought finance for the same.  The bank approved the loan subject to a second mortgage over the home, and instructed Mr Gill’s solicitor to arrange for the documents to be signed, and for Mrs Gill to be advised.  The bank did not have any communication with Mrs Gill about the proposed loan (p. 862).  Until Mrs Gill arrived at the solicitor’s office, she was under the impression that the loan was for £36,000 (as this is what her husband had told her).  During the appointment, a heated altercation occurred between the couple after Mrs Gill discovered to her surprise that she was being asked to provide a second mortgage over the matrimonial home, and that the loan was actually for £100,000     (p. 863).  Importantly, the solicitor also thought the loan was for £36,000 (p. 863).                             The mortgage documents secured an unlimited amount and the bank had not advised Mrs Gill or the solicitor of Mr Gill’s existing indebtedness to the bank.  After the business failed, the bank commenced mortgagee sale proceedings. Mrs Gill argued that she was induced to sign by her husband’s undue influence.  

Decision

     The House of Lords dismissed Mrs Gill’s appeal.

Reasoning of Lord Scott

     Lord Scott held that because Mrs Gill had received “independent” legal advice, the bank was entitled to rely on her ‘apparent consent.’  Lord Scott acknowledged that while there was some basis in the evidence for thinking that Mrs Gill may have been induced to sign by her husband's misrepresentation, Mrs Gill’s claim focussed solely on undue influence.  In his lordship’s opinion it didn’t matter in the end because neither claim could affect the constructive notice issue.  The legal charge secured Mr Gill's indebtedness to the bank irrespective of what her claim was: the crucial fact being that the bank had been advised that Mrs Gill had received independent legal advice (p. 864). 

Argument

     In trivialising Mrs Gill’s potential claim for misrepresentation, his lordship ‘assumed’ that since the solicitor would have included in his advice that the amount of the loan might increase in future, such advice was sufficient to combat a misrepresentation allegation.  That is, his lordship did not think it mattered that the bank hadn’t disclosed the full amount of the loan because the mortgage secured an unlimited amount of liability (which therefore covered the £64,000 increase). 

     Mrs Gill’s surprise finding that her liability had increased by £64,000 and that she was signing a second mortgage over her home was therefore somehow a problem of her own making.  It did not constitute a failure by the bank to take “reasonable steps” to satisfy itself that Mrs Gill’s consent had been properly obtained, which would have surely taken place during the O’Brien ‘private meeting.’     By failing with the ‘private meeting’ requirement, Mrs Gill was left in the dark about the entire transaction until she arrived at the solicitor’s office.  At least if the bank had fulfilled its obligations, this would have given her the opportunity to question the borrowings and security and make an informed decision, including questioning the bank and her husband regarding his existing indebtedness.   Documentation for the same should have subsequently been forwarded to the solicitor who was also left in the dark about the entire transaction and could not therefore properly advise her.                      The bank clearly failed in the ‘reasonable steps’ it was required to take and could not rely on the fact that it did not have notice of her circumstances.
     Mrs Gill’s powerlessness was reinforced by the inability of the solicitor to step in and defuse the heated altercation between herself and her husband.  The solicitor should have suggested that she go away and re-assess her decision in light of her emotional state prior to signing and the fact that she would need time to consider the significant changes in her liability to the bank.   Mrs Gill told the trial judge (p. 863) that she had no alternative but to sign, and that on the day of signing Mr Gill simply told her she had to come down to the solicitor’s office to have her signature witnessed (p. 863).               The trial judge however chose to accept the solicitor’s advice that she had been advised, despite the compelling facts that even the solicitor knew nothing about the transaction. 

     Her evidence was rejected on the basis that she had been enthusiastic about acquiring the business (even though her enthusiasm stemmed from her belief that the loan to buy the business was for £36,000).  The case highlights once again the continuous discrimination and casual attitude by judges when wives’ allege undue influence or misrepresentation by their husbands.  It also shows their clear bias towards ensuring that banks are protected.  

     Unlike Mrs Wilkinson, Mrs Gill would have benefited from proper independent legal advice.        She admitted in evidence (p. 865):

I did sign the documents put in front of me but with time for more reflection, and in less urgent circumstances, with proper advice to think about it, and time to consult a solicitor of my own, I never would have done so.

     The evidence shows that Mrs Gill was capable of making her own decision, and would have stood up to her husband had she had been properly advised by the bank and the solicitor.  The case highlights that Lord Browne-Wilkinson’s incorporation into the doctrine of undue influence that wives’ tend to rely on their husbands to make business decisions for them, is not always going to be the case.         This makes a generalised ‘assumption’ about all women in these transactions: namely that they are financially naïve and rely on their husbands.  Furthermore, it highlights the fact that the legal response is unsatisfactory both in terms of his ‘assumption’ and in the use of the doctrine of constructive notice and independent legal advice.  It is submitted that these serve only to protect the banks.  As far as the wives are concerned they do little more than mask and trivialise their claims of undue influence and/or misrepresentation, which instead should be separately considered by the courts.

     As an aside, but of particular relevance to any case in which a guarantee/mortgage is sought by the lender, it is common banking practice (despite guarantees and mortgages being unlimited as to liability and mortgages typically covering all obligations of the borrower(s)) for every subsequent advance made to the principal borrower to be brought to guarantor’s attention, and for the bank to receive the express written consent of the guarantor to the further advance.  This enables the guarantor to remain informed and decide whether or not they are prepared to increase their liability.  Failure to do so amounts to a unilateral variation of the guarantee, which at common law would have the effect of discharging the guarantee.  The Judge’s ruling in this case that it “didn’t matter” is contrary to common law authority and the general principles of contract law (see Holme v Brunskill (1878) 3 QBD 495).

Barclays Bank plc v Coleman [2002] 2 AC 773 (“Coleman”)
Facts (pp. 865-868)

     Mr and Mrs Coleman were joint owners of their family home.  They mortgaged the home to enable Mr Coleman to engage in property speculations in the UK and USA.  Because of the couple’s strict Hassidic Jewish background, Mr Coleman’s business decisions were followed by Mrs Coleman without question.  In fact Mrs Coleman’s upbringing and education in a Hassidic community prepared her to expect and to accept a position of subservience and obedience to the wishes of her husband      (p. 866).  Due to negligence on the part of the law firm, Mrs Coleman never received legal advice before signing the security.  The facts in the case revealed that what actually happened involved the Coleman’s meeting with a legal executive who simply asked Mr Coleman whether he had explained the documents to his wife.  Mrs Coleman signed the security and had her signature witnessed (p. 867).   The legal executive subsequently wrote to the bank advising that she had explained the full effect of the legal charge to Mrs Coleman who signed of her own free will (p. 866).  Mr Coleman’s property investments turned out to be financially disastrous and the bank proceeded to sell their home.            Mrs Coleman argued that she consented to the security under her husband’s undue influence. 

Decision     

     The House of Lords dismissed Mrs Coleman’s appeal.

Reasoning of Lord Scott

     Lord Scott was of the view that this was a case where actual undue influence was in fact established (p. 833).   However, because the bank had received confirmation (albeit untrue) that she had been independently advised it was entitled to rely on it.  The bank could not therefore be fixed with constructive notice of Mr Coleman’s undue influence.  His lordship was also satisfied that there was no evidence to show that the bank had knowledge of a greater risk of undue influence than there might be in the ordinary case of a husband and wife, despite not actually meeting with her and fulfilling its ‘private meeting’ requirement (p. 868).  According to his lordship, the bank had no reason to believe that special precautions needed to be taken in her situation, despite noting that this was a case where actual undue influence had been established.  If the bank had actually met with her, they would have easily seen that this was not an ‘ordinary’ marriage and would have known that special precautions needed to be taken due to the greater risk of undue influence in her situation.   Lord Hobhouse took a different view to the other law lords finding that the bank was clearly put on inquiry because of her relationship with her husband, her lack of choice and the fact that the transaction was clearly to Mrs Coleman’s material disadvantage (p. 833).

Argument

     Once again the case highlights the limited applicability of the O’Brien “reasonable steps” in STD transactions.  Mrs Coleman gave evidence that if the content and effect of the legal charge had been explained to her; she might have declined to sign it.  The court doubted this as she was bound to defer to her husband in the judgment of what should or should not be done about family finances or with family assets (p. 867).  Either way, it is no longer an issue because she never received independent legal advice.

     Like Wilkinson and Gill, Coleman also highlights the limited ability of the doctrine of constructive notice in STD cases.  The principal difficulty being that a wife’s ability to bring a claim against her husband is dependent on the bank’s knowledge of her circumstances (which meant that Mrs Coleman was left without a remedy against her husband’s undue influence).  Knowledge or not, wives experience the same injustices in STD contracts.  Furthermore, the banks have failed to meet with the wives and advise them regarding the transaction and consequently don’t have knowledge of a greater risk of undue influence because they are not complying with the O’Brien ‘private meeting’ requirement (as seen in Wilkinson, Gill and Coleman).  Banks are clearly only meeting with the husbands because their interest doesn’t in fact extend beyond doing a lending deal.  Their inquiries are therefore confined to the commercial aspects of the transaction with no regard given to the security-providing wives, the liabilities they are taking on, and the implications for them.

     Even when the banks are put on notice under the O’Brien rules, the requirement that wives receive independent legal advice means that the banks cannot be fixed with this knowledge.                          The O’Brien “reasonable steps” are clearly stacked in favour of the banks, with the result that wives claims never actually become an issue for the courts to consider.  Furthermore as the cases highlight, “independent” legal advice for the few that actually received it is of limited effectiveness.                     It is the contention of this paper to argue that independent legal advice is in fact a myth as far as STD cases are concerned.  

     Where such obvious evidence of the failings of the O’Brien “reasonable steps” exists, it is timely for the highest appeal court to take the opportunity to go back to the point where the allegations of undue influence or misrepresentation are first raised by wives, look at the context in which it happened, and address this as a separate question of fact and law.  In doing so, there would be a fairer “balancing” of the competing interests of banks and wives.  Importantly, meeting the “reasonable steps” should not be the end of the investigation by the courts (if they are even met).  These need to be considered as one component, the wives’ claims being the crucial other component.  By doing so, the House of Lords would be able to set a much needed new precedent that addresses the problems in these transactions.  Instead they have done nothing to actually “protect” wives of their husband’s undue influence.

Royal Bank of Scotland plc v Etridge (No 2) [2002] 2 AC 773 (“Etridge”) (Leading case)
Facts (pp. 850-853)

     Mrs Etridge purchased a property in her own name, which her husband mortgaged as security for his business loans (unbeknown to her).  The financial arrangements were fairly complex and were negotiated between the bank and Mr Etridge.  Mrs Etridge played no part in the negotiations (p. 851).  The solicitor acting for the couple never gave Mrs Etridge legal advice regarding the transaction; however he informed the bank that he had.  Mrs Etridge signed the documents believing that she was merely signing the mortgage documents for her property.  She did not read the documents because she was accustomed to leaving business decisions to her husband.  Within a couple of years Mr Etridge’s business experienced financial difficulty and the bank commenced mortgagee-sale proceedings.        Mrs Etridge argued that she had been induced to sign by her husband’s undue influence and misrepresentation, that Mr Etridge had a duty to explain to her the nature of the transaction and his failure to do so constituted a misrepresentation by silence (p. 854).  She also sued the firm of solicitors for negligence (p. 852).  The court awarded her £2.00 in nominal damages, which she subsequently appealed, however her appeal was dismissed. 

 Decision    

     The House of Lords dismissed Mrs Etridge’s appeal relating to undue influence and 
misrepresentation by her husband.

 Reasoning of Lord Scott

     His lordship found that there had been no undue influence or misrepresentation by Mr Etridge.   Also, the bank did not have knowledge of any circumstances to which constructive notice could attach.  Furthermore, the bank was entitled to rely on Mrs Etridge’s ‘apparent’ consent because it had received confirmation from the solicitor (albeit untrue) that she had been advised.  Lord Scott was of the view that there were no further steps that the bank could reasonably have been required to take.        Therefore the solicitor’s failure to advise Mrs Etridge could not be imputed to the bank (p. 855).  

Argument

     Like Coleman Mrs Etridge never met with the bank nor did she receive independent legal advice. However, because the bank supposedly had ‘no notice’ of this fact (despite not meeting with her and involving her in the negotiations, during which she would have discovered her husband was in fact mortgaging her property for his business loans), it was able to rely on the security, leaving Mrs Etridge without a remedy (except against her solicitor).  During the course of the trial, the law firm admitted liability (p. 852), but the judge was satisfied on Mrs Etridge’s evidence that she would have signed the mortgage even if she had received legal advice (the evidence she gave against her husband that she had no choice in the matter, had relied on him in business matters, and was not capable of making an independent decision in order to give her consent, therefore worked against her when in fact it should have assisted her).  

     There clearly had been undue influence under the class 2B O’Brien presumption as the evidence indicates.  Mr Etridge could not rebut this because he intentionally deceived her.  On the facts, a claim that she had been induced to sign by her husband’s misrepresentation should have also succeeded.

The bank was therefore fixed with constructive notice.  It could not rely on the fact that Mrs Etridge had been advised as she had no idea about the transaction (and they would have known that from the fact that they failed in the ‘private meeting’ requirement).  In fact at one stage the House of Lords noted that Mrs Etridge had no impression at all as to the nature of the documents she signed.  The above evidence also strongly suggests that the Counsel for Mrs Etridge should have invoked the doctrine of non est factum, as the mortgage she signed did not represent her intention at all and therefore lacked her consent. 
     The attitude of Lord Scott that she would have signed irrespective of receiving legal advice is a clear sign that even the judiciary doubt its applicability in these transactions.  In fact Lord Scott made the same comment regarding Mrs Coleman.  Once again, we have compelling evidence of the judiciary treating the couple as ‘one’ person in law to the extent that they are blatantly ignoring the O’Brien “reasonable steps,” which they are bound to follow.  Mrs Etridge, by appealing her case all the way to the House of Lords, showed she was prepared to stand up to her husband and fight to save her home.  The same can be said for the seven other wives in this landmark conjoint appeal: i.e. they were determined to fight the banks and their husbands in order to avoid being forced out of their homes.

Critique of O’Brien - the Private Meeting, the doctrine of Constructive Notice and the receipt of Independent Legal Advice

     The cases discussed above all show that banks are not fulfilling the O’Brien requirement of the ‘private meeting.’  If they were, the wives would have information regarding the amount of the advance, their requirement to provide security, and the risks they run in doing so.  The banks should therefore be fixed with notice by failing in this step.  As Lord Hobhouse noted in Etridge (p. 828): banks were not following the private meeting requirement laid down in O’Brien and were not in fact doing anything themselves.  They were simply instructing a solicitor and asking for a certificate limited to comprehension.  They was no question as to whether the wives were giving their free and informed consent and no steps had been taken to discover the true position (p. 828).  With this information, wives would be better equipped to assess their decision as to whether or not to proceed (as in Gill).  Instead, the cases reveal that wives are left in the dark about the entire transaction by the banks and their husbands, and even their solicitors are not fulfilling their duties properly: (see Gill, Etridge, Coleman, Aboody, Pitt and Wilkinson).  The result being that wives do not understand what they are committing themelves to in terms of providing their homes as security until the few that meet with a solicitor are required to do little more than have their signatures witnessed (see Wilkinson, Aboody, Pitt, Coleman, and Gill).  This does not constitute independent legal advice; however as the cases highlight the courts seem to accept it as meeting the O’Brien requirements and are reluctant to challenge it even where the advice is sub-standard or non-existent.  This is an unacceptable attitude by both the profession and the judiciary.
As far as the doctrine of constructive notice is concerned, it clearly favours the banks and because the courts don’t expect them to look behind the “commercial front” of the transaction, it therefore allows them to use the private personal relationship of the couple to protect its own interests (Fehlberg, 1997a).  This means they do not need to do anything more to “protect” wives than is necessary to protect themselves (Fehlberg, 1997a).  Furthermore, as the decisions highlight, even if banks have notice of dubious circumstances, they can still rely on the receipt of poor quality legal advice, at which point they are no longer fixed with notice of any wrongdoing.  

     It is submitted that the courts have done nothing to actually “protect” wives.  Undue Influence by husbands remains unabated, with the result that independent legal advice serves only to protect the banks.  In practice even if a solicitor strongly advised a wife against signing, the existing social, gender and power imbalances in the household, mean she is often going to feel like she has to sign given her situation.  This shows that more times than not, it is not the “cure.”  In summary, the courts have actually done nothing to “protect” wives. 
     The receipt of independent legal advice is widely regarded as a critical part of the solution to “protect” wives (Mahalingham, 1999).  The advice generally consists of an explanation regarding the nature of the security and the extent of the wife’s liability.  It is thought that the advice will eliminate the underlying unfairness by ensuring that the wife has made an informed, independent, and voluntary decision about providing the security (Mahalingham, 1999).  However, as the cases have shown it is more of a commercially reasonable duty on the part of banks.

     As the cases have demonstrated, for those wives who received what resembled independent legal advice, it was of no use to them.  The cases and research also show for most wives it makes very little difference on their decision to sign.  Wives usually end up signing because of economic dependence or emotional ties to their husbands, or because they rely on their husbands to make decisions for them.     In their position they typically have little choice but to sign.  Nevertheless, proper legal advice might be beneficial to some women: such as Mrs Gill and perhaps a group of women who are financially knowledgeable or who might be prepared to risk their relationships with their husbands in order to make the right decision for themselves and their families.
     The facts in Wilkinson show what little effect this ‘one off’ ‘advice’ had on Mrs Wilkinson, who spent her entire married life trusting her husband to make business decisions for her.                  Similarly in Coleman and Etridge even if the wives had received independent legal advice, it arguably would have made no difference to their decisions to provide the security (Coleman, p. 867) and (Etridge, p. 852).   The fact that the case-law and empirical evidence of (Fehlberg, 1997b) and the New South Wales Law Reform Commission (2001 & 2003), indicates that many wives leave business decisions to their husbands only confirms that they have no input into the decision-making process.  The husband unilaterally makes a decision for both of them, rendering independent legal advice nothing more than a mere formality. 

     Therefore, the requirement that wives receive independent legal advice is clearly more beneficial to the banks because it means that they are not affected by the husbands’ wrongdoing, and it provides them with the certainty they need in lending transactions.  The illusory “protection” provided to wives by the receipt of this advice comes at a very high price because wives are guaranteed to lose against the banks if their husbands’ businesses fail. 

     The irony of this “protection” is that the banks always win: what appears to be a special “protection” for wives have turned out to be a double-edged sword (Wacks, 1999).  Essentially wives lose twice.  They try to get relief by alleging undue influence or misrepresentation by their husbands, but the receipt of independent legal advice, which is designed to “protect” them, ensures their claims will inevitably be dismissed.  They pay high legal fees to obtain this “protection,” with the result that they are guaranteed to lose their homes if their husbands’ businesses fail.  Unfortunately as the cases have highlighted, wives are left in a very vulnerable position with little recourse under the O’Brien decision.

       It is submitted that the jurisprudential route by which the House of Lords reached its decision in O’Brien is flawed in that it totally ignores wives’ claims.  When there are genuine issues of fact to be tried before the courts: namely allegations of undue influence or misrepresentation, these must be fully analysed rather than ruling them out because the doctrine of constructive notice has rendered them irrelevant.  
Changes in the law after Etridge 

     In Etridge, the House of Lords was presented with an opportunity to revisit the workings of the doctrine of undue influence and examine the O’Brien authority in detail.  Eight appeals came before the House each arising out of a transaction in which a wife mortgaged her interest in the family home as security for her husband's business debts.  (Conjoined appeals consisted of: Etridge, Barclays Bank plc v Harris and another [2002] 2 AC 773, Midland Bank plc v Wallace and another [2002] 2 AC 773, Gill, and UCB Home Loans Corporation Ltd v Moore and another [2002] 2 AC 773; while separate appeals were: Coleman; Bank of Scotland v Bennett [1999] 1 FLR 1115; Kenyon-Brown v Desmond Banks & Co [2000] PNLR 266.).  

     All eight wives were ordered out of their homes after the banks were granted power of sale orders by the courts.  Seven of the eight appeals tested the O’Brien decision, with the wives challenging the validity of the banks’ securities by arguing that they had notice of their husbands’ undue influence or misrepresentation.  Only 4 appeals were successful (out of which 3 were left facing a full trial: Harris, Wallace and Moore).  Mrs Bennett was successful in setting aside her guarantee because the bank had failed to advise her about a ranking agreement (establishing priority of security) between itself and another bank.
     The leading judgment was delivered by Lord Nicholls who set about refining and reformulating the principles set down in O’Brien seven years earlier.  His lordship noted that since O’Brien there had been a flood of litigation before the courts in which wives had challenged their securities in similar circumstances (p. 794).  As (Thompson, 1999) has noted there is a backlog of hundreds of cases waiting to be heard in the UK Courts.  His lordship undertook a close review of the ‘practical workability’ of the law since O’Brien.  (Etridge will apply to all non-commercial guarantees entered into after 11 October 2001).

     Like O’Brien, the concern in Etridge was to balance the competing interests of banks and wives.     In fact it seems that the principal concern was to fix the problem that O’Brien had started, i.e. the flood of litigation by wives.  The House of Lords ignored the fact that the ‘flood of litigation’ might well have been a problem independent of O’Brien and indicative of a very real social problem in this area of law.  Like O’Brien, rather than investigating the wider social and economic circumstances, which explain why so many wives bring their cases before the courts, the House viewed its role as one which required it to “settle the law and enable certainty to be re-established” (Etridge, p 818).                      The question is for whom?

     If the success of the new law in Etridge is to be measured by the reduced amount of litigation in future, then it is likely that the decision will be a huge success.  However, from the wives’ perspectives, less litigation before the courts will not mean that things have necessarily changed for them in terms of the multitude of problems they encounter in STD transactions.  Etridge has clearly tipped the scales much further in favour of banks.  The fact that there are so many cases backlogged in the court system and that there have been so many cases brought before the courts to date, is cause for concern in terms of the consequences for the numbers of families that are being ordered out of their homes by banks.  Like O’Brien, Etridge has given no consideration to the impact of these consequences on families.

     As the analysis that follows will show, the decision in Etridge will be welcomed by banks for bringing more certainty to the law.  As a result, banks can continue to lend to small businesses in confidence.  Furthermore, the difficulties that banks had with advising wives will no longer be a problem because Etridge has shifted the burden of explanation firmly onto solicitors (pp. 804-806).  

New Rule in Etridge

      In order to prove undue influence the complainant wife must now show the following (p. 796): 

1. that she placed trust and confidence in her husband in relation to the management of her financial affairs; and

2. that the transaction is not readily explicable by her relationship with her husband.

     Provided that these two limbs are met, then prima facie a case for undue influence will have been established and the burden of proof will shift to the husband, who can rebut it with appropriate evidence.  Etridge has clearly signalled a higher threshold for relief than that set by O’Brien         (Allan, 2006).
     The new rule in Etridge is likely to result in fewer wives successfully challenging their husbands in future.  In fact it is foreseeable that in the majority of cases, wives will have enormous difficulty meeting the Etridge threshold, particularly the second limb: identifying that “something more” that takes their cases out of the ordinary-run of this type of transaction.  

     In relation to the second component, his lordship concluded that:

 Since the fortunes of a husband and wife were ordinarily bound up together, a guarantee given by the wife with a mortgage over her interest in the matrimonial home, to secure her husband’s debts, was not plainly to her disadvantage so as to be explicable only on the basis that the transaction had been procured by the husband’s undue influence (p. 854).   

     His lordship rejected the O’Brien manifest disadvantage assessment on the basis that it was too difficult to assess whether women were disadvantaged by providing security for their husbands’ business debts (p. 854) (despite the prior cases discussed in this paper evidencing that even if the fortunes of the couple ‘appear’ to be “bound up together,” in reality wives had little control over the family finances and often only received a very indirect advantage for which they lost their homes).

Instead, his lordship concluded that “one must ask whether the transaction was without a proper explanation, explicable on the basis that undue influence had been exercised.”  He concluded that when a wife agreed to provide security for her husband’s business debts, it was not.  Effectively then, there is now nothing unusual about a transaction where a wife provides security for her husband’s business debts.  This means that in the “typical fact scenarios” that have come before the courts to date, wives will not be able to prove the second limb.  For the few that are successful, the compulsory receipt of independent legal advice will ensure they get no further. 

Notice

     Lord Nicholls concluded that a bank will now be regarded as put on inquiry in every case where the relationship between the surety and the debtor is non-commercial in nature.  For STD cases, a bank will be put on inquiry every time a wife guarantees her husband’s business debts.  This includes cases where a wife owns shares in her husband’s company, but of significant concern is the exclusion of joint-loan cases.  Lord Nicholls was of the view that a joint loan transaction does not give rise to a suspicion that some legal wrong may have occurred, despite the compelling facts in Pitt proving to the contrary.  As (O’Sullivan, 2002) has pointed out, surely the reasoning behind including the shareholding cases (such as Aboody) is equally applicable to the joint loan cases: i.e. despite the transaction being structured so as to appear for the couples joint benefit, it does not necessarily follow that wives will benefit on an equal basis.

     A likely response by the banks after Etridge might be to do all loans on a joint-loan basis.           This way, wives will not be able to prove undue influence and the flood of litigation will be reduced.  The banks’ position in these transactions will be safe-guarded and wives will be silenced, rendering it impossible for them to challenge the banks or their husbands.

Changes for Banks 

     Either way, all banks need to do after Etridge is contact the wife directly, verify the name of the solicitor that she wishes to act for her and explain that for its protection (not hers)  it will require confirmation as to her understanding of the documentation, to prevent her from subsequently disputing the transaction.  Banks are advised that they should not proceed until they have an appropriate response from the wife and written confirmation from her solicitor.  Banks must furnish the wife’s solicitor with financial information relating to the facility sought, along with the amount of the husband’s indebtedness.  Importantly, if the husband does not consent to disclosure the transaction will not proceed.

Solicitors’ roles

      Etridge has gone to great lengths to spell out the responsibility of solicitors, viewing their role as vital in the “protection” of wives from their husbands’ undue influence or misrepresentation (p.780).  However, Lord Nicholls thought it most unnecessary to require solicitors to have to discover for themselves whether a wife's consent is being procured by the exercise of her husband’s undue influence.  

     As he noted (p.805):

To require such an intrusive, inconclusive and expensive exercise in every case would be an altogether disproportionate response to the need to protect those cases, presumably a small minority, where a wife is being wronged. 

     The large numbers of cases to date has shown that in the majority of instances wives are being wronged.   The New South Wales Law Reform Commission Report (2003) (“NSWLRC”) further confirms that there has been an explosion in litigation, with litigated cases actually forming a very small percentage of the total number of disputed matters (NSWLRC, 2003, chap. 7).  

       In fact as the solicitors’ interviewed in their study noted (NSWLRC, 2003, chap. 1):

The high cost of legal services impacts disproportionately on guarantors as they have both fewer financial resources and less experience compared to lenders… several judges stated that they saw a significant portion of unrepresented litigants. 

         The (NSWLRC, 2003, chap. 7) also noted that: 

Most disputed cases settled, and of those we found that the majority were on terms that favoured lenders. Solicitors reported that even in disputed transactions, the most common result for their clients was that they repaid the loan with interest, with only a very small portion being partially or wholly released from the debt.

     Although Australian case-law has taken a different jurisprudential route to the UK and NZ (see the ‘special equity rule for wives’ in the Australian High Court decision of Garcia v National Australia Bank (1998) 194 CLR 395), the problems encountered by wives in STD transactions are the same.

     Importantly, it is unrealistic for judges to assume there are only a small minority of cases because many cases do not make it to court, as the above evidence indicates.  The above evidence in terms of litigated and non-litigated cases would be equally applicable to the UK and NZ, because the repercussions after the business fails and the security is realised would be identical in terms of its impact on families.  Few would have the financial resources to litigate cases through the courts, however there are other cheaper dispute resolution options including negotiating further with the banks.

     As far as the usefulness of independent legal advice in these transactions is concerned, even counsel on behalf of the wives in Etridge argued that legal advice is a fiction and that everyone including the banks knew this (p.805).  They described the system as a ‘charade,’ which in practice provided little or no protection for wives who were induced to sign by the undue influence or misrepresentation of their husbands (p. 805).  Further empirical evidence from lawyers interviewed by the NSWLRC (2003) saw independent legal advice working to protect the interests of lenders, by making disputed transactions much harder to challenge.

     Despite this evidence and the injustices resulting to wives in the cases discussed in this paper, Lord Nicholls confirmed that the same solicitor could act for all three parties (the bank, the husband, and the wife) provided the solicitor was satisfied that there was no conflict of interest and that it was in the wife’s best interests (p. 809).  Under Etridge, the wife must be advised in person and in the absence of her husband (p. 808).   
     As a minimum, the following must now be included in the legal advice (p. 808):  

1. An explanation of the documentation including the nature and consequences of the transaction;

2. An explanation of any risks involved (based on the financial information provided by the lender);

3. An explanation of key terms of the loan; 

4. The level of indebtedness and the amount of her liability;

5. An assessment of the wife’s financial means including her assets;

6. Informing the wife of her “choice” in the matter.

     The solicitor must also seek the wife’s permission to advise the bank that they have explained the transaction to her, or to negotiate further on her behalf.  All material information to enable the solicitor to undertake their duty to the wife should be provided by the bank, if it isn’t, the solicitor should decline to advise the wife (p. 808).  Upon confirmation from the solicitor, the bank is entitled to assume that they undertook their duties properly and professionally.  Consequently, knowledge of the contents of the advice given to the wife, whether negligently or otherwise, will not be imputed to the bank.

     A few concerns are raised above.  Firstly, conflict of interest issues with the solicitors’ acting for all three parties.  An independent solicitor would be the best way for those wives who do actually benefit from the receipt of independent legal advice.  Surely lessons learned from the O’Brien cases such as Gill, who admitted she never would have signed if she had consulted with a solicitor of her own would have made this a mandatory requirement.  Even in the other O’Brien cases, the wives were given little explanation (if any) by the solicitors and clearly felt their role was simply to witness the documents: i.e. the decision to proceed had already been made.  At least if wives are separated from the other two parties (whose interests in the transaction are the same), some wives might be in a position to make a better decision when they are under less pressure.  Also the solicitor’s duty will be to her alone.       Even with the new Etridge rules, it is foreseeable that the judiciary will not place great emphasis on whether the ‘rules’ are followed exactly and most solicitors will presumably be found to have discharged their duties the moment they receive the wives’ permission to advise the bank, and she gives it.  

     Once again the ‘one solicitor for all’ rule, shows the attitude of the judiciary trivialising wives involvement in these transactions and ultimately seeks to promote the broader policy objectives by keeping administration costs down for banks so that real property remains a ready source of security for them.  

     As Lord Nicholls stated (p. 809):

Sometimes a solicitor whose main client is the husband may not, in practice, give the same single-minded attention to the wife's position as would a solicitor acting solely for the wife.  Her interests may rank lower in the solicitor's scale of priorities, perhaps unconsciously, than the interests of the husband. Instances of incompetent advice, or worse, which have come before the court might perhaps be less likely to recur if a solicitor were instructed to act for the wife alone and gave advice solely to her. As a matter of general understanding, independent advice would suggest that the solicitor should not be acting in the same transaction for the person who, if there is any undue influence, is the source of that influence.

     Despite the cases clearly pointing out that there is undue influence or misrepresentations made by husbands to their wives in the privacy of their homes, he went on to say (p. 809):

The contrary view is that the solicitor may also act for the husband or the bank, provided the solicitor is satisfied that this is in the wife's best interests and satisfied also that this will not give rise to any conflicts of duty or interest. The principal factors favouring this approach are as follows. A requirement that a wife should receive advice from a solicitor acting solely for her will frequently add significantly to the legal costs. Sometimes a wife will be happier to be advised by a family solicitor known to her than by a complete stranger. Sometimes a solicitor who knows both husband and wife and their histories will be better placed to advise than a solicitor who is a complete stranger.

     Again, the cases have shown that wives are hugely disadvantaged when advised by what has typically been the husband’s solicitor.  Compelling evidence of this was seen in most cases.              The assumption that a wife will be ‘happier’ if advised by a ‘family-solicitor’ was not evident in the cases, which all show they felt their role was to sign and that there was little choice to do anything else.  Concerns regarding the “significant legal costs” and the wife “being comfortable with a solicitor she knows rather than a stranger” are ridiculous, the latter implying that she is so reliant on her husband that she cannot go out and discuss the transaction with another solicitor.  In fact, if the priorities of Lord Nicholls: namely to “fix the problem that O’Brien had started” and “enable certainty in these transactions to be re-established” with the result that “the flood of litigation” would be reduced, he surely would have made it mandatory that the wife be advised by a solicitor of her own.     

     Secondly, with regard to list 1-6, a solicitor may not be able to make a proper financial assessment of the information provided by the lender.  Most solicitors are not qualified to do this, their role normally being limited to advising on the legal effect and practical consequences of entering into the transaction.  In fact in a New Zealand Law Society Seminar (2002), Justice Laing reiterated that a solicitor could really only explain the scope and nature of the transaction, including the likelihood of future advances, and advise the guarantor what this meant in practical terms including the implications if the business failed.  If at that point the guarantor wanted to get more information about the business or they said they knew very little about it, it would be prudent to obtain independent financial advice.                    He highlighted that there was a trend for solicitors to give token advice because they were unaware of the underlying details of the transaction.  

     No doubt for some wives the new Etridge requirements might provide some assistance.          However for those who don’t have a choice in the matter, or who are afraid of jeopardising their relationship, it will make little difference.  It is of little consequence to these wives to be advised that if their husbands’ businesses fail they could lose their homes - this knowledge doesn’t provide them with any alternative courses of action (Morris, 1999). 

Application of Etridge in New Zealand
     There currently appears to be some consensus by academics, practitioners, and judges regarding the application of Etridge NZ.  Burrows, Finn, & Todd (2000) are of the view that Etridge will be applied by the Court of Appeal the next time it has an opportunity to re-examine the law in this area.               In 2001 when Attorney-General for England and Wales v R unreported, Court of Appeal, 29 November 2001 (CA 298/00) was decided, Tipping J applied the law in O’Brien because much of his judgment had been completed prior to the decision in Etridge being handed down.
  He did note however, that Etridge represented new developments in the law of undue influence, and that his judgment should be read in light of Etridge.  
     In 2004, the Court of Appeal in Hogan v Commercial Factors Limited (unreported, Court of Appeal, Wellington, 10 November 2004) (“Hogan”) indicated that the approach in Etridge as to when banks may be put on inquiry: namely in non commercial cases, is “highly likely” to be the approach adopted in NZ in the future and for lenders taking guarantees to act accordingly.  The same sentiments were recently expressed in a lower court decision: Rabobank New Zealand Ltd v Harland (unreported, High Court, Wellington, 4 May 2006).  Therefore until the Court of Appeal is presented with an opportunity to thoroughly review the law in light of Etridge, Wilkinson remains the current authority in NZ.  Nevertheless, it would be prudent for lenders and solicitors to revise their procedures now in light of Etridge being applied in NZ in the future.   
Critique of the judicial approach in Etridge

     Throughout his judgment, Lord Nicholls made a number of assumptions and expectations about gender roles in marriage, most of which are based on outdated historical stereotypes.  His approach completely ignored wives’ interests and served only to perpetuate their social and economic inequality in STD transactions. 

     Firstly, his lordship assumed that income is shared equally by spouses (p. 799):

Ordinarily the fortunes of husband and wife are bound up together. If the husband’s business is the source of the family income, the wife has a lively interest in doing what she can to support the business.

     The tendency here is to continue to treat both spouses as one legal entity.  This stems from historical practices when a husband and wife became one person upon marriage, that person being the husband (Holcombe, 1983).  His lordship clearly considers the husband to be the ‘spokesperson’ for the couple. Furthermore, he is of the view that wives should provide the security because of the benefits they receive by way of income from the business.  However as the cases highlight, the husband typically controls the family finances therefore any advantage to the wife is clearly less direct than that which is enjoyed by the bank and the husband (Fehlberg, 1997a).  The wives also have no involvement in the management of their husbands’ businesses, which means they have no control over their success (Fehlberg, 1997a).   Furthermore, their liability to the bank does not automatically end if the husband and wife separate (Fehlberg, 1997a).  Until the debt is repaid, wives remain liable to the bank.             In practice, many of them end up with a poor credit rating through no fault of their own.  Of course the most important consideration relates to the flow on effects of business failure.  The risk for the family is that they will lose their home, which is likely to have more value as an asset than the business.  Therefore in return for the income benefits, it is expected that wives should support their husbands and take the risks even though this could result in losing the family home (and very often does).

     In fact his lordship ‘assumes’ that wives make no financial contribution to the household at all.       For example, in highlighting the ridiculousness of requiring solicitors to determine whether a wife’s consent has been procured by her husband’s undue influence, his lordship notes that the substantial legal costs involved with such an intrusive investigation would inevitably fall on the husband (p. 805).  By assuming this, he ignores the fact that many women contribute financially to the household.        From the wives’ perspectives, “the substantial legal costs” might be a worthwhile investment that could save them from losing their homes in the long-run.

     Secondly, the couple are ‘assumed’ to be one legal entity for the purposes of being free to use their home as a means of raising money to finance a business (pp. 800-801).  However, the cases to date have all involved men seeking finance for their businesses.  By assuming that both spouses wish to be able to use their home for this purpose, wives’ interests have been lumped in with their husbands.  Wives’ perspectives, as highlighted in the cases are thereby ignored by Lord Nicholls who assumes that the husbands’ point of view, of being free to raise money on the family home in order to engage in business, is the only point of view.  

     Thirdly, Lord Nicholls expects that women should behave altruistically and support their husbands, because “[a] wife’s affection and self-interest run hand-in-hand in inclining her to join with her husband in [mortgaging] the matrimonial home” (p. 799).   It makes no difference if her husband is starting a new business, expanding a promising one, or rescuing an ailing one (p. 799).  It is expected that wives will stand by their husbands’ financial decisions in good times and in bad, even if they are not particularly enthusiastic or optimistic about them (p. 800).  Therefore wives should not question their husbands’ business decisions; they should support them blindly because their role in the transaction is one of support and unquestioning loyalty to their husbands.  Baron (1995) makes the comment that there is a strong societal expectation that women should behave altruistically, their role being to support and further the ambitions of their husbands.
     However, if rescuing an ailing business means a disproportionately high risk for the wife, it is unlikely that her solicitor would advise her to enter into such a risky transaction.  The proper advice might be to decline to act as guarantor and avoid taking further risks on her home, (even if this means risking her relationship with her husband).   

Public/Private Divide

     The decision in Etridge also confirms that the courts are reluctant to intervene in the private sphere (p. 801):

What passes between a husband and wife … in the privacy of their own home is not capable of regulation or investigation as a prelude to the wife entering into a [third party security] transaction.  

     This means that the social and economic factors that impact on wives’ decisions to provide security, including the gender and power imbalances inside the home (which result in undue influence or misrepresentation by husbands) are not a relevant consideration.  Consequently, the starting point for the court’s analysis is highly filtered because it ignores the realities of women’s lives and reinforces the husband’s domination within the private sphere, making it next to impossible for wives to argue their cases.  Lord Nicholls reinforces this domination by deciding that the threshold for a finding of undue influence or misrepresentation should be much higher between a husband and wife than between other contracting parties. 

     In respect of misrepresentation he notes (p. 800):

[W]hen a husband is forecasting the future of his business, and expressing his hopes or fears, a degree of hyperbole may be only natural. Courts should not too readily treat such exaggerations as misstatements.

     Therefore if a wife believes her husband’s hopeful statements about the business and makes a decision to provide security based on his statements, which later turn out to be wrong, this will not amount to a misrepresentation.  This means that the technical distinction between fact and opinion ensures that the ‘private’ experience of having been misled will not always translate into a publicly recognizable legal wrong (Fehlberg, 1997b).  This provides a barrier to relief, by limiting the extent to which private misunderstandings will be deemed relevant in the judicial process (Fehlberg, 1997b).  

     In terms of what now amounts to undue influence being exerted by a husband on a wife, his lordship adopts a ‘reasonable husband’ test (p. 800): 

Statements or conduct by a husband which do not pass beyond the bounds of what may be expected of a reasonable husband in the circumstances should not, without more, be castigated as undue influence. 

     Such a ‘test’ hides gender/power imbalances.  If all ‘reasonable husbands’ exercise power/influence (as the cases reveal) then the threshold for exerting undue influence is raised.  Therefore subtle emotional pressures such as pleading with a wife to sign or emotionally blackmailing her until she agrees to sign will not be recognised by Etridge.  Behaviour of this type will not amount to undue influence, because in his lordship’s view it is ‘reasonable’ behaviour by the husband.                 However in reality, many of these subtle pressures or imbalances of power associated with gender or social roles, while not affecting a wife’s consent in legal terms, will affect her consent in real terms (Cummins, 2001).  

     By having higher thresholds for a finding of undue influence or misrepresentation in the private sphere, solicitors’ acting for wives that later plead either as a defence, will have difficulty using the ‘unfiltered’ facts as part of their submissions and affidavits to the court.  As a result, their submissions of the facts and evidence that give rise to the wives’ claims are likely to be ignored by the courts.             As the cases reveal, this information is crucial as a background to understanding why wives enter into STD transactions.  The higher thresholds mean that judges will continue to receive highly filtered versions of the events that give rise to wives’ claims, with the result that many claims will be struck out by the courts.
     His lordship has given no explanation as to why there should be higher thresholds between husbands and wives.  From the overall tone of his judgment it would appear that he ‘assumes’ that husbands are less likely to misbehave compared to ‘other’ contracting parties, because husbands support their wives and families financially.  However, as the cases highlight, husbands take advantage of their wives, who trust and confide in them in business matters, often to their own detriment.  Lord Nicholls is clearly willing to accept a lower standard of behaviour in the private sphere, thereby making it impossible for wives to prove that their husbands committed a legal wrong in order to get them to sign.                     His attitude would indicate that wives are seen to be nothing more than security-providers.

     Wives will now have to show that their husbands’ behaviour was something quite extraordinary: along the lines of actual undue influence, before the courts will grant them relief (NZ practitioners should consider Richardson J’s test for a finding of actual undue influence in Contractors Bonding Ltd v Snee [1992] 2 NZLR 157).  However if the NZ courts follow Etridge, the above thresholds will be next to impossible to prove, with the desired result achieved by the House of Lords: namely that the flood of litigation will be significantly reduced and there will finally be more certainty in the law (for banks and husbands).   The decision in Etridge therefore confirms that the injustices suffered by the majority of wives who enter into STD contracts, will be considered irrelevant and consequently ignored by the courts.  
POLICY REASONING: THE IMPORTANCE OF REAL PROPERTY AS SECURITY
     In order to understand why judges have taken such a strong view in favour of husbands and banks, it is necessary to examine the wider policy implications of their decisions.  The concern to the economy is that wealth tied up in matrimonial property does not become economically sterile.  This policy concern has dominated judicial reasoning since the decision in O’Brien.  Lord Browne-Wilkinson noted that it was important for the law to reflect the current requirements of society, and to provide as much certainty as possible (p. 195).  

     As he noted (p. 188):

[I]t is important to keep a sense of balance in approaching these cases.  It is easy to allow sympathy for the wife who is threatened with the loss of her home at the suit of a rich bank to obscure an important public interest viz., the need to ensure that the wealth currently tied up in the matrimonial home does not become economically sterile.  If the rights secured to wives by the law renders vulnerable, loans granted on security of matrimonial homes, institutions will be unwilling to accept such security, thereby reducing the flow of loan capital to business enterprises.  It is therefore essential that a law designed to protect the vulnerable does not render the matrimonial home unacceptable as security to financial institutions.

     Similar policy reasoning was echoed by the NZ Court of Appeal in Wilkinson (p. 689):

The court must balance the desirability of protecting vulnerable persons from loss of their assets, particularly their homes, against the undesirability of economically sterilising those assets. Sympathy for a victim of undue influence or misrepresentation should not lead a court into the error imposing upon lenders an unrealistic standard.

     Blanchard J noted at (p. 689):

It would be unfortunate if a few hard cases were to discourage financiers from lending to borrowers in need of such assistance for fear of being found to have fallen short of perfection in their lending practices.

     The fact that there have been fewer cases before the courts in NZ does not necessarily indicate that STD is less of a problem here.  From what I observed during the course of my employment, STD is a significant problem in NZ.  The stereotypes of the husband engaging in business and the wife providing the security are very much a reality.  Small businesses do fail in high numbers posing a constant credit risk to banks.  The usual response by banks is to reduce that risk when, after a proper assessment, the bank determines that the business is struggling to meet its commitments to the bank, that the risk is no longer acceptable and it is prudent for the bank to commence recovery action in order to protect its position. 

     The flood of litigation in the UK is of major concern because it reflects the fact that so many wives are challenging the banks, even joining together, to fight them in order to prevent being forced out of their homes.  This alarming trend cannot be ignored.  It must be analysed for its potential impact on families in New Zealand, especially since we have similar banking practices to the UK, i.e. the use of third-party security by banks is common in both jurisdictions (Wilkinson, p. 689).

The same policy reasoning was echoed again by the House of Lords in Etridge.  Lord Nicholls prioritised the economic arguments by noting at p. 801 that:  

If the freedom of home-owners to make economic use of their homes is not to be frustrated, a bank must be able to have confidence that a wife’s signature of the necessary guarantee and charge will be as binding upon her as is the signature of anyone else on documents on which he or she may sign.  Otherwise banks will not be willing to lend money on the security of a jointly owned house or flat.

     It is highly questionable whether this is in fact the freedom of home-owners to make use of their homes or the freedom of husbands, which in turn requires their wives’ subordination in order to achieve the requisite freedom.  What is clear from the policy reasoning is that lending by financial institutions is considered of such enormous importance from an economic perspective that a strong preference is given to the economic arguments in favour of banks’ interests.  Consequently, the banks must win more often than they lose: with the law invoking the equitable doctrine of undue influence, configured to ensure they do.  No consideration is given to the risks for families or the policy reasons in support of maintaining secure property.  Instead, the interests of wives have been lumped in with their husbands (Fehlberg, 1997b) and sacrificed in the national interest.  The judicial view therefore is that the value of the family home will not be paralysed for economic purposes (Price, 1999).  This means that women and children are left open to the melancholy consequences of debt and improvidence (Price, 1999).

POLICY REASONING: THE IMPORTANCE OF SMALL BUSINESSES TO THE ECONOMY
     As Lord Nicholls noted in Etridge (p. 801):

Bank finance is in fact by far the most important source of external capital for small businesses with fewer than ten employees.  These businesses comprise about 95% of all businesses in the country [UK], responsible for nearly one-third of all employment.        Finance raised by second mortgages on the principal’s home is a significant source of capital for the start-up of small businesses.

     NZ statistics confirm the same trend: small businesses are a big contributor to the economy (Ministry of Economic Development, 2001) (“MED”).  In 2001, small businesses employing fewer than ten employees accounted for 93% of total businesses in NZ and for approximately 45% of total employment.  A later MED Report in 2005, confirmed the same trend revealing that both small and medium sized enterprises (“SMEs”) constitute the majority of all enterprises in NZ with 96.8% employing 19 or fewer full-time equivalent staff.  SMEs therefore play a very important role in policy decision-making for NZ’s overall economy.  Statistics also confirm that self-employment through business has largely remained the domain of men (MED, 2001, p. 22) with the role of almost twice the male working population being an employer.  In an earlier study based on Australian and New Zealand business people, 95% of self-employed people were male and 93% were married (Ghosh & Kwan, 1996).  This clearly confirms the stereotyped gender roles in STD transactions and the fact that banks are clearly in a position to exploit emotional ties by refusing to lend to businesses without security in matrimonial property. 

     Alarmingly, small businesses have had a long history of high failure rates in NZ.  In 2001, the MED noted that approximately 70% of small businesses (employing less than 10 people) closed due to business failure.  In the UK, the Department of Trade and Industry (2005) showed that 99.9% of all enterprises were SMEs contributing to more than half the employment (58.7%) in the UK.        However as (Chadwick, 2005) found only one-third of new SMEs made it to their fourth year due to business failure.  This trend has been relatively constant (Department of Trade and Industry, 2001).              These statistics have been ignored by the courts in their one-sided analysis that has focussed on the importance of small businesses to the economy.  

     The impact of business failure on families is clearly an important consideration.  The risk to wives is that as a result of business failure they are likely to end up in substantial debt through no fault of their own.  The primary concern therefore is whether the commercial practice of taking third-party security is leading to sub-optimal economic outcomes for families.  After all, this practice enables banks to lend money in situations where they would otherwise refuse the risk.  The end result is that by providing the security the risk of loss is shifted from banks to wives, i.e. banks use wives to reduce their own exposure to risk.  

FURTHER RESEARCH AND RECOMMENDATIONS FOR REFORM IN NEW ZEALAND

     In view of the inadequate judicial responses to STD, it is argued that legislation should be put in place to further regulate the practice of taking third-party security from wives.  In addition to this, the Code of Banking Practice, while not binding on banks, needs to better set out minimum standards of practice for the banking industry to comply with.  To this extent it would promote good banking practices, which banks would be under pressure to comply with by the Banking Ombudsman.          There is also much need for greater publicity by consumer groups and related industry organisations on the implications of providing third-party guarantees to spouses and partners.   

     The paper has revealed that third-party guarantees sit at an uncomfortable intersection of the private sphere (family and relationships) and the public sphere (business, law, finance), and consequently the perspectives of guarantors must be more thoroughly integrated into legal and policy reform in this area (Fehlberg, 1997b).

     However, firstly further empirical research is required in order to examine the prevalence of third-party security use in NZ, its impact on families, and the law and practices governing it.                         It is recommended that NZ follow a similar path to the studies done in the UK and Australia in order to get a clearer picture of its prevalence here.  Case-law to date, similar banking practices in all three jurisdictions and economies consisting predominantly of SMEs would all strongly indicate that the same trends are likely to emerge here.  The research is therefore clearly warranted in NZ.
EMPIRICAL RESEARCH

     Initially the research should seek to collect statistical data from wives, lending institutions, barristers, solicitors, and the judiciary on the following:

1. The experiences of guarantors – the background to why they sign;

2. Demographics on guarantors – relationship with debtor, age, and cultural background;

3. How the transaction was executed – who organised it, where it was signed, who was present, and the guarantors’ understanding at the time of signing;

4. What avenues (if any) they took when they found out the business was in trouble: including mechanisms for dispute resolution (case-law suggests that litigated cases are not an accurate assessment on their own);

5. How many lost their homes and/or were made bankrupt after the business failed;

6. The life-span of SME’s – to be obtained from lenders and other industry data;

7. Whether the stereotype that guarantors are typically wives guaranteeing their husbands’ business debts is in fact the case;

8. What type of legal advice they received before signing, how this was conducted and who was present (the cases to date, particularly those decided under the O’Brien reveal that there is a very real need to understand what is happening in practice in the provision of legal advice);

9. The views of solicitors in relation to point 8 above;

10. Whether wives felt the legal advice was useful in enabling them to make an informed decision on the legal implications of the transaction;

11. Whether they sought financial advice about the business before signing or whether it was suggested;

12. What the current lending practices by financial institutions are in relation to these transactions; 

13. Views of barristers and the judiciary about the litigation phase of guarantee disputes.
     Each of the above would require a comprehensive questionnaire that addresses more specific questions around each of the above topics.  The methodology involved in the preparation of the questionnaires is beyond the scope of this paper.

     During the course of my employment, I spoke to a number of guarantor-wives after they had received correspondence that they were being called upon to repay the debt.  In my experience the common trends highlighted by the case-law are a reality in NZ.  Wives commonly complained of the following during the mortgagee-sale phase:

1. They were unaware that their husbands’ businesses were having financial problems until the bank sent them a formal demand for payment (in the recovery phase); 

2. They were unaware of the extent of their liability to the bank;

3. They knew nothing about the business or the bank’s facilities;

4. They left financial decisions to their husbands;

5. The financial stress placed a lot of strain on their marriage and on the family;

6. They didn’t understand the difference between serviceability of debt and security for the debt;  

7. Those that had considerable equity in their homes were under the mistaken impression that because the bank had enough security it should not have to sell their homes.  Notification that this was not the case was extremely distressing for them.
     A lot of these problems related to a communication breakdown between the couple, the bank and the wife, and the wife and the solicitor.  The most realistic solution to the problems with STD must recognise that prevention is better than cure.  Ultimately, changes must be geared towards properly educating security-providers and encouraging women to play an active part in major financial decisions (that is to have their own input in relation to the family’s finances and be more than just a security-provider).  The risks associated with being a security-provider must be clearly spelt out to them at the outset, especially the risk that they could lose the family home.  Wives would also greatly benefit from independent financial advice in order to better understand the business and its commercial viability, thereby enabling them to make a more informed decision about whether to support the business by providing security for it.

CONCLUSION

     From the discussion throughout this paper, I have argued that the legal responses to STD have failed to provide an adequate remedy for wives because they have ignored the social and economic context in which wives enter into these transactions.  The law does not operate in a vacuum:  therefore until the legal responses factor in the wider social and economic contexts including the views of wives, they will fail to provide a satisfactory response to the problems with STD contracts.   

     It is also clear that the approach adopted by the courts to date has failed to give due consideration to the risks for families, in particular to their interests in maintaining secure property.  Instead, the courts have focussed exclusively on the interests of banks and husbands, in a bid to maintain the status quo and ensure that real property remains a ready source of security for small businesses.  This paper has challenged the status quo by questioning the inadequate legal responses, which seek to silence women in the national interest and which has given no consideration to the risks to families in light of the high failure rates of SMEs.                    

     In conclusion, the suggestion has been put forward that empirical research on the prevalence of third-party security use is clearly warranted in NZ.  It is anticipated that this research might prompt legislative intervention in the future, given the inadequate judicial responses to date.  Hopefully this will result in the further regulation of third-party security transactions between spouses, in order to ensure that the interests of wives and families are duly taken into account.
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